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Introduction

1. In many countries forms of discrimination against women are based on or attributed to
religion and culture and may be tolerated or even legalized.

2. International human rights instruments almost all assume gender equality and proscribe
discrimination. However, women’s rights to some individual freedoms such as freedom of
religion or belief may not have received sufficient attention when set against the collective
manifestations of such individual freedoms as those of religion or belief.

3. A basic and sensitive problem arises where the fundamental, universal rights of women are
claimed by religious communities to be in conflict with what are seen as their religious
obligations, which in turn are difficult to differentiate from the cultural or ethnic dimension.

4. The right to difference and cultural specificity implied by freedom of religion or belief is to
some degree incompatible with universal rights, especially those of women, who are often the
victims of a certain view of religious freedom, particularly in situations of conflict and
identity crisis.

5. This study addresses these apparent contradictions by seeking to define religion, to see the
relationship of religion to culture, and of universality to cultural specificities.

A. An Attempt to Define Religion

6. Religion, etymologically, can suggest common bonds of beliefs and practices which link
the human, men and women, with the sacred.

7. Later definitions may include references to a “Supreme Being” but this is not required for
claiming religion as a common human property.

8. While no complete or single definition exists, one may seek common characteristics,
although the sacred, the magical and the profane may be intermingled.

9. Despite differences, many religions define women in terms of fidelity and fecundity and
ascribe to them a secondary status.

10. Freedom of “religion” or “belief” in Article 18 of ICCPR is far-reaching and applies to
theism, non-theism, and atheism, to ancient and to new manifestations, as well as to
individuals and minorities. Sincerity, credibility and respect for public order are criteria for
rights to protection.

11. Freedom to manifest one’s religion is a collective and individual right but this study will
focus on collective aspects of worship and education.

12. Many ritual and customary manifestations of religion such as food or dress laws affect
women, but some, such as genital mutilation, polygamy, discrimination for inheritance,
“sacred prostitution”, preference for male children and attitudes of female inferiority, are a
particular challenge to see how religion can and should influence peoples and nations.



B. Religion and Culture

13. Religions did not invent discrimination against women; it stems, world-wide in all ages,
from social and cultural behaviour which men could not or would not change.

14. Distant civilizations, including ancient Greece with its predominantly male pantheon, did
not esteem women who were often classified as wives or women of pleasure.

15. Monotheistic faiths were often patriarchal, permitted polygamy, divorce, stoning, etc.
and saw women as impure, but they also regulated or forbade some forms of discrimination.
Some current discriminatory measures were originally intended to emancipate women.

16. Religions can favour or block the emancipation which social and economic evolution
bring. Religions may fail to resist patriarchal and oppressive trends; different social conditions
affect women, despite a common religion, and different interpretations of religion are made.

17. Culture (comprising beliefs, art, customs, laws, skills and, in part, religion) motivates
conscious or unconscious response to history and environment, values, constraints and fears.

18. There is no such thing as pure religion, for its practice is affected by human culture and
history. A religion varies across different tribes, classes or sects; a region may be influenced
by an ancient or a newly arrived religion. It can be hard to distinguish religion from tradition.

19. The condition of women can be greatly affected where there is a “state religion” or
where religion is very influential. Extremist regimes can remove all women’s rights.

20. Custom and culture need not impose themselves; so some Muslim countries are tolerant
about head covering or encourage monogamy. Some cultural practices like disinheritance or
forced marriage contravene religious teachings. State reforms may have to defy local culture.

21. The wide variety of juridical situations across the same religion creates
misunderstandings and tensions; much depends on levels of education, industrialization, etc.

22. Most history, including that of religions, is written from a male perspective and harmful
traditions have survived in defiance of both religious and secular law.

23. The difficulty of changing traditions that affect women adversely is made worse by the
support given by some women to those traditions.

24. Itis hard to distinguish the roles of culture and religion; some industrialized societies
retain a negative view and discriminatory practices towards women despite secularisation.

C. The Universality of Women’s Rights and Cultural Specificities

25. “Culture” can appear to obstruct modernity and the universality of women’s rights but
traditions can preserve medicine that is beneficial to women’s health, can promote security in
marriage, family unity, and respect for elders. Community values in Africa often protect
children from prostitution.

26. The Vienna Conference underlined that women’s rights exemplify the necessary tension
between identity and difference, between oneself and the other. We are the same but different.



27. Human rights are universal, not international. Racial, ethnic, religious or sexual
differences allow for unity and diversity, equal dignity and differences of identity.

28. Differences in inheritance, family responsibilities, child-care, access to political or
religious posts may not necessarily be felt as discriminatory when viewed as part of coherent
family or social structures or religious requirements. Such justifications (even when women’s
health or life are at risk) are hard to answer since sacred or irrational beliefs are at issue.

29. Women’s rights are incontestably part of fundamental and universal human rights and
are inherent to human dignity. Cultural and religious specificities must give way if there is
prejudice to women’s dignity. Dignity is the common denominator for all peoples.

30. Respect for the human person and equality between men and women take precedence
over customs and traditions, whether religious or not. Here there is no room for compromise.

31. This does not reduce or relativize cultural specificities but cultural and religious
pluralism can enrich the universality of women’s rights and be enriched by that universality.

32. Moral, ethical and also practical reasons support universality. While women in different
places are subject to different laws (civil, religious, customary) either supporting or denying
their rights, all women can come together in rational loyalty to the principle of dignity.

33. International law may challenge or affect domestic law without infringing sovereignty.
Co-operation and co-ordination among nations and international organizations in the
protection of women’s rights does not imply ideological or cultural domination.

34. The Vienna Declaration reaffirmed the universal rights of women and girls and
addressed the possible contradictions between equal rights of individuals and intolerant or
extremist application of religious or customary laws.

35. The Beijing Declaration affirmed that women’s rights are fundamental human rights,
preclude any discrimination, and go beyond cultural and religious diversities.

36. The principle of equity is used by some states to undermine the principle of equality, for
example in inheritance law. Equity is too ambiguous as a criterion and is a dangerous notion.

37. There is need for pragmatism, realism, and dynamic compromise in balancing the
modern opportunities for technology and for advancement of human rights with respect for
religious beliefs and cultural traditions.

38. Religion is impregnated with its historical and geographical development; religious
practices vary, and religions bear some responsibility for those forms of discrimination which
may essentially be caused by cultural conditions but can be reformed by religions; reformers,
including states, must take a prospective role in emancipating women.

39. The aim is not to change religions or to hurt religious sentiments but to restore the
reforming role of religions against patriarchal domination.

40. So one must look at juridical factors, at real experiences, and make recommendations.



| JURIDICAL ASPECTS OF THE STATUS OF WOMEN
FROM THE VIEWPOINT OF RELIGION AND TRADITIONS

41. The first section A is relatively less important than B and C.
A. The inadequacy of general instruments with a universal character

42. The question of discrimination against women from the viewpoint of religion and
traditions has not been directly addressed in international instruments. The Universal
Declaration itself makes very few specific references to women.

43. The 1981 Declaration on the Elimination of All Forms of Intolerance and Discrimination
Based on Religion or Belief insists on the equal enjoyment of fundamental rights but is not
explicit on issues of discrimination against women based on religion or tradition.

44, The 1981 Declaration seems to emphasize the protection of freedom of religion or belief
but, like other instruments, is non-specific about women, even if it is because they are women
that they are victims of discrimination based on religion or tradition.

45. The ICCPR is of relevance to this study only where an interpretation of the Committee
on Human Rights concerns the question of the status of women related to religious practices.

1. The International Covenant on Civil and Political Rights:
the contribution of the Committee on Human Rights

46. The Committee’s General Comments are of greater relevance to this study than the
original text.

47. General Comment 19 on Article 23 requires the consent of both marriage partners and
advocates civil registration of religious marriages to prevent abuses such as child marriage,
polygamy where it is proscribed, disinheritance, etc. CEDAW provides stronger protection.

48. This Comment advocates equality between spouses but does not adequately or
specifically address the issue that it is usually the woman who suffers discrimination because
of traditions or religious extremism.

49. General Comment 28 on Avrticle 3 is an important step forward and goes beyond the
original article in the light of threats to women’s health, female infanticide, immolation of
widows, dowry deaths, genital mutilations, forced prostitution, corporal punishment, dress
restrictions, freedom of circulation, parental authority over adult young women, husbands’
authority over wives, restrictions as witnesses and in property management and inheritance, as
well as matters related to rape, marriage to “non-believers”, polygamy, divorce, crimes of
honour, and discrimination in matters of adultery, employment and salary.

50. Most of these abuses, which are treated equally, are based on or imputed to religion or
tradition. Since the principle of equality before the law enshrined in Article 26 is being
broken, it follows that the abuses enumerated in General Comment 28 belong to the mandate
of the Committee.



51. Other instruments, such as those on slavery, affect women but mechanisms of protection
have not been so well elaborated.

D. Instruments related to Slavery

52. The Conventions on Slavery of 1926 and 1956 can be used to address some grave
traditional abuses against women such as debt bondage, transfer of widows as new spouses,
transfer and exploitation of young people (whether or not parents or guardians are paid), non-
consensual marriage against dowry payments to parents, guardians or others... Such abuses
need to be treated in the present study.

53. The International Criminal Court sees slavery, which includes sexual exploitation of
women and children, as a crime against humanity.

54. Forced prostitution can be seen as a form of slavery and may sometimes be imputed to
religious duty.

55. The 1956 Supplementary Convention sees as a form of slavery any subjection of women
in marriage, for example child marriage where girls can be treated as merchandise,.

56. Despite solemn proclamation of principles, there is no mechanism to ensure that states
abolish slavery, slavery-like practices and servitude; yet it is a fundamental right not to be
enslaved.

B. The contribution of specific instruments

1. The Convention on the Elimination of All Forms of
Discrimination against Women

a) The Contribution of the Convention

57. The global scope of CEDAW since 1979 has gone beyond the earlier sectoral approach
which was limited to situations where women’s rights were denied in specific contexts like
nationality, political rights or marriage age; it addresses the need for states to implement
protection against all forms of discrimination against women in all social and family life.

58. The Convention does not refer to discrimination based on religion or tradition although it
refers to prejudices and “customary practices” which attribute inferiority to women. However
several states with an official religion made reservations related to concepts or laws about the

personal status of women. The Convention does not try to interfere with religions but appeals

to states to address models, prejudices and customary practices, as well as negative cultural or
traditional attitudes, which may harm women.

59. The Convention shows the paradox between collective rights related to religion and
traditions and women’s rights as human beings. Despite its ratification by 165 states in
February 2000 several Middle East states see the Convention as being too “Western” and as
neglecting Islamic values.



60. The large number of reservations lead one to ask about the lack of united jurisprudence
among states party to the Convention; there is no unanimity among Muslim states nor has it
been exclusively Muslim states that have raised reservations on a particular issue.

61. Most disagreements from or among Muslim countries concern issues of marriage and
divorce, parents’ or guardians’ authority, management of spouses’ property, inheritance,
nationality etc. There are four categories among these countries:

a) Reservations about incompatibilities between the Convention and domestic laws or
constitutional articles based on religion (e.g. Algeria and Tunisia)

b) Reservations about infringement of religious laws (e.g. Bangladesh, Maldives, and
Kuwait, with Israel and Singapore referring to laws of minorities)

c) More detailed reservations about non-conformity with shari’a (e.g. Egypt, Morocco and
Irag, with regard to Article 16 on equal rights of spouses)

d) General reservations related to the primacy of shari’a (e.g. Malaysia and Pakistan, and to
some extent Tunisia)

62. One may ask if these reservations, which reduce adherence to the Convention to the least
demanding elements, are contrary to its aim; general reservations do amount to contradiction.
At the Vienna Conference human rights were seen not as a lowest common denominator but
as the essential element in being human.

63. Many states have objected to some of these reservations, especially when they are vague,
or when they break the principle that domestic law cannot have precedence over Conventions,
to the point that international law related to Conventions is endangered.

64. These reservations raise the issue of the compatibility of freedom of religion or belief,
especially for Islam, and the rights of women. Without resolving these apparent contradictions
related to beliefs and identities, one can register that there has been progress in international
law on women’s rights; but it would be disastrous for women and for human rights to deny
that some cultural relativism is compatible with the universality of women’s rights but only so
long as the human dignity of women is not infringed. Otherwise religious and cultural
practices, defended under freedom of religion or belief, could justify prejudices to women’s
health and life itself. Culture, religion, and freedom of religion or belief are relative notions,
while respect for life, human dignity, non-discrimination and women’s rights are invariants
which can serve to unite humanity.

b) The Contribution of CEDAW

65. The UN has considered the status of women from the viewpoint of religion and traditions
in the contexts of traditional practices prejudicial to women’s health, thus extending the
notion of violence against women.

66. Excision is primarily at issue. In 1954 the UN General Assembly addressed customary
practices damaging the health of women; other bodies appealed for progressive abolition of
practices affecting the physical integrity and dignity of women. Since the 1980s many
agencies have addressed this issue.

67. CEDAW is concerned about such traditional practices but government reports contain
very few references. Since 1990 resolutions have been passed against excision, forced



marriage, dowry deaths, preference for boys, equality in marriage, child marriage, and the
dangers (even of death) during genital mutilation.

68. Violence is a common denominator in traditional practices prejudicial to women’s health
but the Convention does not link the question of violence to religion or tradition.

69. General Recommendation 19 in 1992 does open a new approach to violence against
women.

70. Even if the Convention does not mention violence explicitly, the Committee sees as
discriminatory any violence because of gender whether in private or by state action. The state
must prevent, punish and ensure reparations for such violence. Violence is also seen as
extending to traditional attitudes which make woman an object of submission or give her a
stereotype role that encourages violence or constraint.

71. The Committee refers to specific examples of prejudice to the status of women (not
merely health) which are based on or imputed to religion and tradition. The physical and
mental integrity of women and their equal enjoyment of fundamental rights are violated by
forced marriage, dowry deaths, acid attacks, or excisions; food restrictions on pregnant
women, genital mutilation, crimes of honour, and economic dependence on husbands are
mentioned in establishing threefold causal links between discrimination, violence and
religious/traditional practices.

72. Even if religious or cultural practices do not cause violence they can affect the status of
women, as do polygamy, discrimination in inheritance, and some marriage practices. General
Recommendation 21 of CEDAW, concerning equality in marriage, sees how culture and
traditions can affect attitudes which deny fundamental rights; examples of discrimination
include witnessing, choice of domicile, polygamy, forced and arranged marriages demanding
payments, family responsibilities, women’s control of their childbearing, choice of family
name, inequalities in control of property (also after divorce), unequal succession rights, early
marriages affecting the personal equilibrium of women and their families as well as women’s
employment opportunities.

E. The Convention on the Rights of the Child

73. The Convention is an essential two-fold element for the protection of girls against
prejudicial cultural and religious practices:

a) General definitions refer to the right to life, to birth registration, to health, to protection
from economic and sexual exploitation, and against violence, torture, cruel, inhumane and
degrading treatment as well as the right to freedom of religion. Protection is also specified
against early marriage, infanticide, and genital mutilation and in favour of freedom to wear or
not to wear distinctive dress.

b) More direct forms of protection concern abolition of traditional practices prejudicial to
girls’ health which are based on cultural or ancestral interpretations of religion.

74. Almost all states have ratified the Convention but some reservations are based on
religious considerations. General reservations concern particularly freedom of religion or
belief, adoption (considered by Islam as forbidden), family planning, nationality transmitted
by the mother and succession rights. Some reservations have been seen as calling into
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question the very goal of the Convention as well as the Vienna Convention of 1969 on
Treaties.

3. Other texts, instruments and specific mechanisms

75.  The 1993 General Assembly Declaration on violence against women refers to certain
traditional practices and enumerates physical, sexual and psychological violence in the family,
violence related to dowries, genital mutilations and other prejudicial traditional practices. The
Special Rapporteur on traditional practices prejudicial to women’s health sees violence as a
crucial mechanism to subordinate women to men.

76. The Vienna Conference extended violence to prejudicial cultural practices and the Plan of
Action called for elimination of violence against women consequent upon cultural prejudices
and religious extremism; in particular states should combat female infanticide.

77. The Beijing Conference refers to traditional practices such as violence related to dowries,
female genital mutilations, female infanticide and prenatal selection based on gender. The
Special Rapporteur on violence against women insists that violence cannot be neglected or
justified for reasons of tradition, culture or social conformity. States cannot evade obligations
to eliminate such violence by appealing to custom, tradition or religion.

78. The Sub-Commission, in its struggle against discrimination and for the protection of
minorities, has established a working group on traditional practices which affect women’s
health, and has held regional seminars in Burkina Faso and Sri Lanka; a Special Rapporteur is
addressing this issue.

79. The Human Rights Committee has addressed this issue, especially female mutilation,
relative to several states in Africa. What shocks some societies appears as essential moral
values for other traditional societies. It is necessary to demonstrate the damage to women’s
and children’s health, and the incompatibility of such practices with fundamental rights. One
must avoid a debate on the validity of a particular culture or religion or on its relationship to
ethical values which may appear alien or hurtful to traditional societies.

B. Regional Experiences

80. Itis mainly in Africa that legal instruments have been developed on behalf of the status
of women from the viewpoint of damaging cultural traditions.

1. The African Charter on the Rights and Welfare of Children

81. This charter, adopted in 1990, provides protection for girls from torture, inhuman and
degrading treatment, physical or mental abuse, sexual mistreatment etc.

82. Article 21 is especially relevant to this study and refers to negative social and cultural
practices, appealing for their abolition when they threaten the health or life of children as in
the case of female genital mutilation. Protection against early marriage and betrothal should
be effective and legally binding; the age of 18 is stipulated for marriage. Discrimination
against children, including on the basis of gender, is deplored but efforts are desired to
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reinforce African cultural values in the spirit of tolerance, dialogue and consultation and as a
contribution to inspire respect for all human rights instruments.

2. The draft protocol to the African Charter on Human and People’s Rights
with regard to women’s rights in Africa

83. The draft protocol adopted in 1999 addressed inadequacies in the 1981 African Charter
for the protection of women. The draft protocol distinguishes between positive and negative
cultural practices and sees the role of women equally with men in safeguarding traditional
principles of equality, justice and democracy. Practices which damage the physical and moral
integrity of women such as female genital mutilation should be eliminated. Significantly the
universality of women’s rights is affirmed.

84. The draft protocol proscribes forced marriage and polygamy and demands shared
property rights in marriage, equal rights for all children, etc.; women should be protected from
violence and should control their own childbearing, including choice of contraceptive method.
The right of education, setting up of literacy programmes, removal of stereotyping of women
in textbooks etc. are urged.

85. This is an ambitious draft which, if adopted, could fill many gaps in other instruments in
Africa and the world as well as taking forward the principles of Vienna and Beijing..

86. The obligatory factor and effectiveness vary greatly between different international
instruments and mandates according to their nature.

87. Pressing issues such as concern about violence against women, notably female genital
mutilation, can stimulate legal action. However the Conventions and other instruments refer
much more to traditional customs than to religion. States must have the will to address
negative practices which are based on or imputed to religion and which are not in conformity
with women’s human rights. In order to act one must first take stock of the facts.
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Il FACTUAL ASPECTS OF THE STATUS OF WOMEN
FROM THE VIEWPOINT OF RELIGION AND TRADITIONS

88. The study covers all religions and beliefs, but certain religions, or rather certain practices
based on or imputed to those religions, may be given more prominence because of cultural
factors, human rights concerns in a UN context and availability of credible sources. Citing a
religious or cultural practice does not imply a value judgement on the religion or culture for
which people’s deeply held beliefs must be totally and equally respected.

89. To understand religious discrimination against women one must look at basic texts,
historical and actual practices, and socio-cultural contexts.

90. There are variations across countries and continents: female genital mutilation is found
notably in sub-Saharan Africa and some marriage practices apply mainly in Asia. Some
practices wrongly associated with a particular religion or culture do exist elsewhere.

A. The persistence of cultural stereotypes prejudicial to women
1. Some general considerations

91. States and social groups often cite religion or culture to justify delay in implementing
women’s rights; CEDAW points to widespread stereotyping for socio-cultural reasons.

92. Stereotypes are reinforced by persistent patriarchal attitudes and assumptions that
women’s place is in the home supported by men. Male superiority prevails, also in industrial
societies, and can amount to an ideology regardless of legal provisions, of a state’s laicity, of
ethnicity, of religion or of developmental level.

93. Religion can be wrongly interpreted, instrumentalized or manipulated to control women,
their movement, education and social contacts. Women’s absence from the public sphere
(including religion) allows men to make these false interpretations, but women are also often
seen as guardians of tradition and they themselves can prejudice their own rights.

2. Preference for boys

94. Patriarchal values and economic factors lead to a preference for boys on all continents;
one finds this in Islam, Christianity and Judaism and it can lead to discrimination against girls,
neglect of education, disappointment at birth, a status of transient in the family till marriage...

95. This can lead to criminal and prejudicial acts such as abortion of female foetuses, girl
infanticide, non-declaration or abandonment; in some states unplanned children suffer
discrimination. This leads to demographical imbalance in favour of men especially in Asia
where family planning (including foeticide) can be based on gender.

96. The cross-cultural prevalence of preference for boys has no clear religious sanction;
Buddhism deplores it and monotheistic faiths have forbidden extreme aspects, but economic
considerations and frequent exclusion of women from religious ceremonies, certain
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professions and public life exacerbates the discrimination especially where religious
extremism exists.

3. Religious extremism

97. A common denominator of all forms of religious extremism or fundamentalism is often
violent rejection of gender equality. Groups or states, as in the case of Afghan Taliban, can
create an apartheid for women, excluding women from society, employment and education,
prescribing dress or restricting travel. Women are non-citizens with no rights, submitted to
men in the name of God.

98. Extremism, especially in a state, institutionalises discrimination against women. In the
early days of the revolution Iranian women were excluded from some functions or activities
of education and can still be seen as the chief victims of extremism.

99. In some supposedly tolerant countries like Bangladesh electoral campaigns have
exploited issues such as religious dress; in some countries exposed to extremism women are
flogged or ostracized.

100. Some extremists, as in Algeria, terrorize populations during conflicts by raping women.
In situations of genocide women are often the first victims and the International Criminal
Court therefore treats cases of rape, sex slavery etc.

F. Prescriptions on clothing

101. Women are often subjected to strict codes of clothing; this applies in some Islamic
countries to restrictions in the teaching and other professions.

102. In other situations women themselves desire a form of dress approved by their religion;
but the veil, for example, can be used in both puritanical and coquettish ways.

B. Practices prejudicial to women’s health

103. Female genital mutilation has particularly alerted public opinion to the gravity of
practices prejudicial to women’s health and must be analysed, as mu